


South Africa’s Natural Resource 
Conundrum

• Has one of the largest mineral deposits in the world

• However we are home many endemic species as well

• Leaving South Africa with a huge Conundrum at hand

• Mining in SA has been the main driving force behind the 
history and development of Africa’s most advanced and 
richest economy

• In 2004 there were 993 registered mine, today there are 
about 1600 registered and active mines in South Africa



Definition

• To mine: is the mining of any mineral, in or under the earth, water or 

any residue deposit, whether by underground [or] gasification, open 
working or otherwise and includes any operation or activity incidental 
thereto, in, on or under the relevant mining area;’

• ‘Fracking’ or Hydrolic fracturing: is the exploration and 

or production of onshore naturally occurring hydrocarbons that requires 
stimulation, including but not limited to hydrolic fracturing and or 
underground gasification, to extract, and any activity incidental thereto 
that may impact detrimentally on the water resource.



Mineral Deposits in South Africa

• South Africa has 
large deposits of 
minerals like
⁻ Gold

⁻ Iron

⁻ Coal

⁻ Platinum

⁻ Diamonds

• Most of which are 
distributed in 
northern SA







Mining Prohibited
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Weak illustration of Sustainable Development?
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Strong illustration of Sustainable Development 



The 4 x spheres of government



Mineral and Petroleum Resources 
Development Act

• MINERAL AND PETROLEUM RESOURCES DEVELOPMENT ACT 28 OF 2002 came 
into effect in 1 May 2004

• All minerals placed under State custodianship, and eliminated all common law 
mineral rights

• With this new system the Minister of Mineral Resources is exclusively authorised to 
grant rights and permits relating to mining activities

– MPRDA aims to expand opportunities for historically disadvantaged South Africans to 
enter the mineral industry



Mineral and Petroleum Resources 
Development Act

• Mineral and Petroleum Resources Development Amendment Act 49 of 
2008 – Gazette No. 32151

• Effective June 2013

• MPRDA  regulates mining activities though authorisation of 

– Mining Right (Granted under Section 23(1))

– Prospecting right (Granted under Section 17(1))

– Mining Permits (Granted under Section 27(6))



Mineral and petroleum resources are the common heritage of all the people of 

South Africa and the State is the custodian thereof for the benefit of all South 

Africans.

The Minister must ensure the sustainable development of South Africa's mineral and 
petroleum resources within a framework of national environmental policy, norms and 
standards while promoting economic and social development.

Regulations for Petroleum Exploration and Production, 

2015 - Government Notice R466, 3 June 2015. 



MPRDA 

Section 5: Legal nature of prospecting right, mining right, exploration right

or production right, and rights of holders thereof…

(3) Subject to this Act, any holder of a prospecting right, a mining right, exploration

right or production right may-

a. enter the land to which such right relates together with his or her employees, and

bring onto that land any plant, machinery or equipment and build, construct or lay

down any surface, underground or under sea infrastructure which may be required for

the purpose of prospecting, mining, exploration or production, as the case may be;



Continued

(b) prospect, mine, explore or produce, …, for his or her own account on or under that land 

for the mineral or petroleum for which such right has been granted:

(c) remove and dispose of any such mineral found during the course of prospecting, mining, 

exploration or production, …:

(d) subject to the National Water Act, 1998 (Act No. 36 of 1998), use water from any natural 

spring, lake, river or stream, situated on, or flowing through, such land or from any 

excavation previously made and used for prospecting, mining, exploration or production 

purposes, or sink a well or borehole required for use relating to prospecting, mining, 

exploration or production on such land; and

(e) carry out any other activity incidental to prospecting, mining, exploration or production 

operations, which activity does not contravene the provisions of this Act.



5A. Prohibition relating to illegal act

No person may prospect for or remove, mine, conduct technical co-operation

operations, reconnaissance operations, explore for and produce any mineral or

petroleum or commence with any work incidental thereto on any area without—

a. an environmental authorization (EA);

b. a reconnaissance permission, prospecting right, permission to remove, mining

right, mining permit, retention permit, technical co-operation permit,

reconnaissance permit, exploration right or production right, and

c. giving the landowner or lawful occupier of the land in question at least 21 days

written notice.



Exploration Permits and Production 
Permits 

• Issued by the Department of Mineral Resources under the Mineral Resources 

Petroleum Development Act No. 28 of 2002

• No exploration activities can occur without an exploration permit

• A Financial and Technical Ability Report is completed as part of the application



Exploration rights vs Production rights

• The main difference between an exploration right and production rights:

– Exploration right: essentially a prospecting right – to assess where a 
petroleum resource may be and at what quantity

– Production right: the activity of extracting the resource commercially

• Exploration right involves searching for minerals deposits whereas 
production involves the extraction of those minerals from the ground

• Reconnaissance Permit 



Environmental Management & Authorisation
• The MRPDA has provision in Section 24 of the constitution

– However so does NEMA

• There has been confusion in terms of which of the two departments is the 
Competent Authority (CA)

Current:

• All new mining applications fall under NEMA but the CA is DMR

• DEA is the appellate authority for decisions by DMR



IEM – Integrated Environmental 
Management

Purpose:

1. the effects of activities on the environment receive adequate consideration
before actions are taken

2. adequate and appropriate opportunity for public participation in decisions
that may affect the environment

3. the consideration of environmental attributes in management and decision
making which may have a significant effect on the environment

4. integrates environmental considerations across all stages of the planning and
development cycle (policies, programs, plans and projects)



Environmental Rights

S 24 Constitution: everyone has the right to have the environment protected,
for the benefit of present and future generations, through reasonable
legislative and other measures that—

• prevent pollution and ecological degradation;
• promote conservation; and
• secure ecologically sustainable development and use of natural

resources while promoting justifiable economic and social
development



EIA – Anticipatory

• Provides information about potential impacts before a final decision is taken
• Entails possibility of imposing conditions which constrain harmful effects of 

development
• Enables mitigation of harmful environmental effects before harm occurs 
• Effectiveness of anticipatory control by EIA relies upon it requiring the 

developer to demonstrate that a proposed project is acceptable –
environmental & net societal welfare

• If that is not the case, must show how negative effects will be mitigated, 
and/or losses compensated for 



Participatory

• Increasingly regarded as vehicle for enhancing public participation in 
environmental decision-making

• Facilitates qualitative inputs into decision-making
• Appropriate intervention to support / counter / balance scientific information 

about potential environmental effects
• Recognition of value of local knowledge and community input

• Proper and fair conduct of democratic govt
• Most effective way of ensuring that a project meets citizens’ needs
• Legitimacy – attract less hostility if meaningfully engaged in decision-making
• Decisions are better when informed by local content



Impediments to EIA

• Independence vs Impartiality

• Reality check:   decision-making operates within a political arena.  

• Subject to norms and values of elected decision makers.

• Integration of environmental considerations assumes common understanding / 

shared philosophy by different sectors and stakeholders

• Sustainable development is elusive  & ill-defined in terms of qualitative 

outcomes

• Local impacts vs national gains?



Impediments to EIA

• Lack of rationalisation – numerous linear decision-making processes

• Sectoral regulation

• The system is overwhelmingly reactive – it is geared towards responding to 

specific project proposals on ad hoc basis – to what extent does the IEM 

system inform environmental planning, sustainable natural resource 

management and wise land use?



Mine Closure

• Mines need to comply with section 24 of the Constitution

• This supersedes any other legislation

• Several Act are applicable including:
– NEMA

– NEM:AQA

– National Water Act, 1998

• Upon mine closure, mining right or permit holder is 
responsible for any environmental liability



Environmental Authorizations Outside EIA

• In addition to environmental authorization in EIA, the 
following authorizations may also be necessary:

⁻ Mining: Prospecting Licence and Mining Permit/Licence

⁻ Integrated Water Use Licence

⁻ Waste Management Licences

⁻ Forest and Protected Trees Permit

⁻ Atmospheric Emission License

⁻ Threatened or Protected Species (TOPS) Permit

⁻ Cultural Heritage: Permit

⁻ Rezoning



Regulations for Petroleum Exploration and 

Production, 2015 - Government Notice R466 in 
Government Gazette 38855 dated 3 June 2015. 

Commencement date: 3 June 2015. 





a. the co-ordinates and spheroid (Clarke 1880/Cape Datum, WGS84/WGS84, 

WGS94/

b. Hartebeesthoek94) of the land to which the application relates; 

c. the north point;

d. the scale to which the plan has been drawn;

e. the location and where applicable, the name and number of the land to which

f. the application 

g. relates;

h. the extent of the land to which the application relates:

i. the boundaries of the land to which the application relates:

j. surface structures and registered servitudes where applicable; and

k. the topography of the land to which the application relates

Regulation 2: Manner of lodging application and plan



63. Principles of pollution control and waste management 

In accordance with applicable legislative requirements for pollution control 
and waste management, a holder of a mining right, prospecting right or 
mining permit in terms of the Act must –

a. avoid the generation and production of pollution, waste and mine 
residue at source; or 

b. where the generation and production of pollution, waste and mine 
residue cannot altogether be avoided, it must be minimized, re-used or 
recycled; or 

c. where possible, dispose pollution, waste and mine residue in a 
responsible and sustainable manner.



Key Regulations -

Regulation Reg No.

Consultation with I&APs 3

EIA 86

Water Resource Monitoring 88

Water Resource Protection 122

Water Use 123

Waste Management 125

Management of Spillage 126

Noise Control 129
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Listing Notice GNR 984

79. Application for exploration right

(1) Any person who wishes to apply to the Minister for an exploration right

must lodge the application-

(a) at the office of the designated agency;

(b) in the prescribed manner; and

(c) together with the prescribed non-refundable application fee.

(2) The designated agency must, within 14 days of the receipt of the

application, accept an application for an exploration right if—

no other person holds a technical co-operation permit, exploration right or

production right for petroleum over the same land and area applied for.

Mineral and Petroleum Resources Development Amendment Act 49 of 2008 –

Gazette No. 32151, No. 437 dated 21 April 2009. Commencement date of certain 

sections: 7 June 2013



Competent authorities in a nut shell

WUL WML EA AEL

Local Authority

Min of Enviro 
Affairs or 

Provincial enviro 
authority

Min of Enviro Affairs or provincial 
enviro authority

“Responsible 
authority”

Minister of Mineral 
Resources where WML or 

EA is with regard to 
mining related activities 

INTEGRATED ENVIRONMENTAL AUTHORISATION



PUBLIC PARTICIPATION DEFINITION:

A process that involves all parties who may have an interest in a 
development or project, or be affected by it (I&APs). It can entail a wide 
range of activities from providing information, through consultation to 
direct involvement of the public in the decision making process.



Public Participation leads to a joint effort by:

… who work together to produce better decisions than if they had 
acted independently

Public participation informs and enriches decision 
making. This is its key role in EIA.

Stakeholders Technical Specialists

Authorities Proponent

Public Participation

Information flow

Information flow



Who are Interested and Affected Parties?

Those people who will or may be directly impacted 
include:

• losing land or access to resources 

• living within the area to be affected by smells or 
poor air quality 

• traffic congestion, hazards, noise, dust

• water pollution

• Social impacts

• Sense of place

DEFINITION:
Individuals, communities or groups, other than the proponent or the 
authorities, whose interests may be positively or negatively affected by 
a proposal or activity and/or who are concerned with a proposal or 
activity and its consequences. 



http://www.sswm.info/sites/default/files/toolbox/WSP%202000%20Participation.jpg







Public Participation Continuum in EIA
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PP Best Practice

http://www.acelg.org.au/sites/default/files/RRI-CE/2_2_cartoon.jpg



EIA Public Participation Process 
• Chapter 6- 39-44 of GNR 982 apply

• 41 - Must give notice to all potential I&APs by: 

– Advertising on site in prescribed manner

– Giving written notice to landowners and occupiers of 
land in question

– Placing advertisements in newspapers

– Providing reasonable alternatives where necessary e.g. 
radio announcements in rural areas with low literacy. 



• 41 (2) Must give notice to all potential I&APs

• 41 (4)(a) the Notice board must be of a size at least 60cm by 42cm

• 44(2) Where a person is desiring but unable to access written 
comments as contemplated in sub-regulation (1) due to

(i)  a lack of skills to read or write; 

(ii) disability; or 

(iii) any other disadvantage, 

reasonable alternative methods of recording comments must be 
provided for. 

Public Participation Process (41-44) 



TIME FRAMES
• 3(3) No PPP during period 15 Dec – 05 Jan (unless under exceptional 

circumstances)

• 3(5) Where a prescribed timeframe is affected by one or more public holidays, 
the timeframe must be extended by the number of public holiday days falling 
within that timeframe



Public Participation Process 
42(1a,b,c) I&AP register must include:

I. All who have commented in writing or attended a public meeting
II. All those who have applied to register as an I&AP
III. All relevant organs of state

43(2) Anyone can have access to I&AP register 

43(1) Any I&AP can comment in writing on an application 
provided that:

I. It is within stipulated timeframe
II. There is full disclosure of public, financial or business interest in the 

outcome of the application



Benefits of Public Participation (EIA)

• Leads to better decisions
• Builds public understanding
• Creates trust in decision-makers and their processes, 

leading to stable policies and enduring decisions
• Provides an early warning system
• Identifies local customs that could be barriers to 

implementation, with opportunities to adapt the activity 
before implementation begins

• Manages single-issue viewpoints through interactive 
process which allows a broad range of balancing 
perspectives and values

• Enriches decision-making through a diversity of opinion, 
local and traditional knowledge and collective wisdom



Benefits to EIA Practitioners

• Provides good basis for accountability

• Stakeholders contribute information and identify alternatives, 
concerns and solutions

• Quality of the EIA improves 



Benefits to Decision-makers

• Informed and improved decisions

• Development likely to be more sustainable

• Governance and the legitimacy of government will be improved



Benefits to Developers
• Access to local knowledge

• Save costs - key issues are identified up front and thus studies are 
focused

• Community relations improve

• Potential delays in decision-making reduced

• Developer’s image and reputation enhanced



Benefits to Civil Society
• Capacity building through participation – learn more about life in 

your landscape

• Develops resilient landscapes

• Improves and strengthen networks

• Inputs can influence the development – towards sustainable 
development

• Exercise and protection of rights by participating



• Inadequate explanations of background and technical material
• Trust deficiencies in process and people
• Perceived inability to influence issues
• Difficulty participating in technical discussions
• Inadequate minutes from meetings
• Type of meetings
• Overwhelming amounts of reading
• Lack of time to participate effectively
• Knowledge insecurities
• Not knowing ones Environmental Rights
• Cultural / Language barriers
• Resource and capacity constraints
• Effective recognition of sense of place

Barriers to effective Public Participation







Future expansion

Future expansion

Future expansion





Register:

As individuals and as 
collective entities



Tips for effective participation!
• Clearly understand the process and your role within it

• Developers are entitled to promote their development … and 
you are entitled to express your opinion – engage in 
constructive dialogue!

• Be open and seek solutions rather than being obstructive – be 
assertive, not aggressive!

• Some EIAs may require a long-term commitment from you –
consider this before you commit to the process

• Listen effectively

• Be honest and polite

• Beware self-appointed representatives – make sure you are 
represented by someone you trust!



Water

Agricultural land

Cost benefit

Net Job losses

Sense of place

Negative 
impacts on a 
Agri/tourism 

based economy

Water abstraction

Ground water

Surface water

Aquifer impacts

Add the Layers

Cultural 
heritage 
impacts



Issues & Aspects Cont.

Hydrological

• Downstream & In-stream

• Ground Water

• Wetlands & Floodplains

• Inflow vs Evaporation

• Water use rights

Geological

• Hazards & risks

• Faults

• Fill material / source material

• Siltation & sedimentation

Climate & Air 

Quality

• Contribution

Health

• HiV Aids

• Spread of water borne diseases

• Vector management & control

Technical

• Lifespan

• Irrigation, Hydro-electric

• Output



Procedural

• Has due process been followed

• Are all applicable laws met 

• Time frames & Milestones

Consultation

• Appropriate notifications

• All affected parties involved

• Addressing issues raised

• Accessibility of info

Alternatives

• Catchment

• Wall type & size

• “No go”

• Feasibility of alternatives

Mitigation
• Stream Flow, Ecological reserve

• Species rescue

Construction 

vs operation

• Construction site

• Pollution (Noise, Air, Light, Haz Mat)

• Monitoring & reporting

• Roads, Pipelines & Canals

• Releases



State entities

Sector groups

NGOs

Civil society

Add the support

The Media

Diverse 
Fora

Get a friendly 
environmental 

lawyer



Tips contd….
• Make sure of your facts – be credible!
• Find out how your comments will be recorded and addressed 

e.g. minutes, recordings 
• Communicate clearly – use the regulations or other guidelines 

to support your points
• Be as specific as possible e.g. “I am concerned about water.” 

needs to be defined much more clearly
• Check the independence and qualifications of the EAP – the 

EAP must be independent of the developer (check websites for 
shareholdings)

• Ensure that the specialists are respected in their fields of 
competence – check websites, universities, institutions

• Beware of SLAPP suits (Strategic Litigation Against Public 
Participation) – know your rights, keep all correspondence, 
notify relevant government officials, get legal aid



NEW – 16 Oct 2015 
Government Gazette

• Fracking or Hydrolic fracturing has been added to the 
list of controlled activities in the National Water Act 
meaning any such activities will require a Water Use 
Licence



SEA of shale gas development in South 
Africa (May 2015)

• Assessment to provide an integrated assessment and decision-making framework 
to enable South Africa to establish effective policy, legislation and sustainability 
conditions under which shale gas development could occur. 

• The SEA will consider both the exploration and production related activities of 
shale gas development across different scenarios in a holistic and integrated 
manner; and will include an assessment of all the material social, economic and 
biophysical risks and opportunities associated with the industry.

• The strategic environmental assessment (SEA) will be undertaken by a ‘science 
council consortium’, consisting of the Council for Scientific and Industrial Research 
(CSIR), the South African National Biodiversity Institute (SANBI) and the Council for 
Geosciences (CGS).

• The SEA for shale gas development was formally commissioned in February 2015 
and will be 24 months in duration. The study area will include regions of the Karoo 
Basin which currently have exploration rights applications pending in the 
Northern, Eastern and Western Cape Provinces.
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